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ABSTRACT

Despite the special modern literature quite often touches the theme of
maritime liens and ship mortgages, there are lots of issues which still remain
unclear for the well-known reasons. The most crucial reasons include: mixture
of heterogeneous concepts, relative novelty of the institute of maritime lien
in the Ukrainian legislation and complex structure of the institute of maritime
liens and ship mortgages. The present research is aimed to clarify some basic
aspects of legal regulations of relations concerning maritime lien, in view of
their historical development. The author highlights up-to-date concept and legal
nature of maritime lien, grounds for its occurrence and termination, priority
of claim satisfaction, as well as discrepancies in legal regulation of maritime
lien, as compared between the current legislation of Ukraine and provisions
of the 1993 International Convention on maritime liens and mortgages. Under
the results of analysis, the author proposes one of the methods aimed to bring
the Ukrainian legislation in compliance with obligations accepted by Ukraine
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under the aforesaid international treaty. The author states that bottomry is the
most essential legal structure preceding up-to-date institution of maritime lien.
Brief analysis of the history of bottomry allowed us to distinguish two main
types of bottomry — Romanic and Anglo-German, i.e. bottomry in its own sense.
Although in the modern world the institution of bottomry is almost out-of-
date, it has not completely disappeared yet, but serves as historical grounds for
some modern institutions of maritime law, in fact treated as encumbrance of
the vessel as tangible item, namely: maritime lien and ship mortgage. Based
on comparison between provisions of the aforesaid 1993 Convention and the
Merchant shipping code of Ukraine, we may state that the Merchant shipping
code of Ukraine is too conservative, in particular, with regards to priority of
satisfaction of the maritime claims. Meantime, the Merchant shipping code
of the Russian Federation was brought in compliance with regulations of the
aforesaid 1993 Convention. Finally, the author concludes that the same actual
elements are required for occurrence of both maritime claim and maritime lien
as security thereof. Such aspects as grounds for termination of maritime lien, in
particular in American law, the most vital types of privileged maritime claims
and the nature of the list thereof, were also included into the subject of this
article. Special attention has been drawn to the concept of maritime lien and to
accessory nature of maritime liens, the subject and the parties to legal relations
regarding maritime lien.

The key words: Ukraine, maritime lien, maritime liens and ship mortgages,
legal regulations, bottomry, privileged maritime claims.

Introduction

Despite the fact that special and scientific modern literature quite
often touches the theme of maritime liens and ship mortgages, there
are lots of issues still remaining unclear for several reasons — mainly
the following ones: 1) relative novelty of the institution of maritime
lien in Ukrainian legislation; 2) lack of unity in legal regulation of
maritime liens abroad and difficulties in unifying such institution in
international maritime law; 3) complex structure of the institution
of maritime liens and ship mortgages; 4) lack of practice and
understanding legal nature of the abovementioned institution.

Attempts to analyze such legal institution not always have positive
results, due to mixture of dissimilar concepts and the realities
corresponding thereto. It is not a surprise, because the differences
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between them are sometimes extremely subtle. However, there are
differences not only between different institutions, but also between
similar institutions in the framework of different legal families,
as well as between similar institutions in legal systems within the
same legal family — for instance, there are different nuances in legal
regulation of maritime lien, as compared to English and American
law. Study of experience gained in the framework of the aforesaid
legal systems should be especially useful, since such experience is
quite vast and is well-developed theoretically.

Methodology

The present research is aimed to clarify some basic aspects of
legal regulations of relations concerning maritime lien, in view of
their historical development. We hope that such work will become
essential not only in theoretical, but also in practical sense, because
unclear perceptions of such legal institution cause insufficient
efficiency of its practical use in merchant shipping. In this regard,
the present article highlights the history of maritime lien, its up-to-
date concept and legal nature, as well as grounds for its occurrence
and termination, jointly with priority of claim satisfaction. It also
deals with non-conformities of legal regulation of maritime lien
in the current legislation of Ukraine with provisions of the 1993
International Convention on maritime liens and mortgages. Finally,
it proposes methods of their elimination and bringing the Ukrainian
legislation in compliance with obligations accepted by Ukraine
under the aforesaid international treaty.

1. History of maritime lien

Bottomry, which can be traced back to the ancient Mediterranean
is considered to be the most essential legal structure, preceding
up-to-date institution of maritime lien. Bottomry lenders were
selling casualty insurance as well as the use of money, and they
required payment of principal, interest, and premium only from
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borrowers whose ships had safely arrived at their destinations
(Steckley, 2001, p. 257).

Legal essence of bottomry has not become out-of-date yet, because
in the list of maritime claims, as set forth in the 1952 International
Convention for the unification of certain rules relating to the arrest of
sea-going ships (namely, Clause (h) Article 1 (1)), bottomry serves
as actual grounds for occurrence of maritime claim, whereas Ukraine
is a party to this Convention.

History of bottomry agreement goes back to the Ancient Greece,
as a special type of loan. This loan was secured by lien of the vessel
or cargo on board. In the Mediterranean, such type of agreement was
known to the Greeks in the time of Demosthenes (about 350 B.C.),
which is the date of the earliest reference (Trenerry, 2009, p. 10).
Foenus nauticum 1is a loan agreement adopted by the maritime trade
practice in the Ancient Rome, applicable solely in overseas trade
operations in order to provide the shipowner (the vessel master)
with capital while sending cargo to distant countries. Under that
loan the risk of maritime adventure was bore by the lender of the
money used for this purpose (Lopuski, 2008, p. 336). Specification
of such loan (credit) was that the creditor could negotiate upon any
(i.e. unrestricted) interests to be accrued (foenus). The risk was
transferred to the creditor at the moment when the vessel was to
leave the port for voyage. The risk ceased when the debtor was in
delay. This agreement facilitated a so-called joint maritime venture
aimed to achieve a common commercial goal. Such goal meant
that the merchant (debtor) was able to make a profitable trade
transaction with the borrowed funds (monies or other generic items),
which would enable him to share its income with the creditor. The
commitment was unilateral, like any loan. The creditor’s claim was
defended by means of actio pecuniae traiecticiae. In addition, in
case of loss of any item due to the debtor’s fault, a deed of stipulatio
poenae was usually concluded. From the creditor’s point of view, its
claim was facilitated by success of the enterprise.
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One can find references to pecunia traiecticia long after the end of
the Roman Empire. It lasted both in theory and in practice (Blicharz,
2017, p. 7). In the Roman countries (France, Italy, Spain), such
type of agreement was developed in the Middle Ages. However, in
Germany in the Middle Ages, a loan was developed with material
security, aimed to help the vessel master who faced problems in a
foreign country, mainly due to ship accident. The Russian law was
mainly similar to such type of the Anglo-German bottomry (i.e.
bottomry in the proper sense). The subject of lien is, first of all, the
vessel, and only in case when the amount required for the lien on
a vessel is unavailable, legislative acts allow the vessel master to
apply cargo lien, either fully or partially.

While entering into bottomry agreement, the vessel master
should comply with form of the agreement, as prescribed by the law
in the venue of concluding the deal. Bottomry form is everywhere
in writing. In Russia, bottomry act (bottomry letter) should have
contained references to: a) name of the vessel master and creditor;
b) loan amount; c) subject of lien; d) payment term.

Although 1t is the vessel master who enters into such an
agreement, however, based on the fact that he acts as shipowner’s
representative, it seems that a claim can be brought only against the
person who became the subject of rights and obligations under such
deal. Meantime, the law offers the creditor to file a lawsuit against
the master, although the foreclosure can be imposed on the vessel,
i.e. on the shipowner’s property. Owners of the goods, pledged by
the master and serving as the subject of foreclosure from the creditor,
are entitled to file a claim against the master and (as subsidiary)
the shipowner, on reimbursement of the lost value (Shershenevich,
1994, p. 331).

Although today English law formally recognizes bottomry as
grounds for maritime lien, it is alleged, that maritime liens have been
derived from the original method of both the common law and the
admiralty law of enforcing legal liability by arresting the wrongdoer.



40

The maritime law therefore continued to cling to the arrest of the
original wrongdoer; and, in so doing, they availed themselves of
the popular fiction, regarding the ship as an animate object, and as
responsible for her own, acts (Maritime liens, p. 2).

The essence of bottomry essentially decreased in the 19th
century. The law on ship mortgage also played a crucial role in
such process. Further development showed certain discrepancies
between interests of creditors acting as ship mortgagees, from one
hand, and creditors under the bottomry agreements, from the other
hand. In the framework of many public orders, privileged maritime
liens got a priority over claims of ship mortgagees. Meantime, lots
of public orders have been developed under priority against claims
secured by maritime liens, claims against shipowners arising from
the vessel operation and having a privileged nature, to be satisfied at
the expense of vessel cost in case of foreclosure against the vessel,
i.e. monetary claims secured by ship mortgage.

Most of researchers believe that the concept of maritime lien
was applied in the English court practice long ago, however just
in the framework of the case Daniel Harmer v William Errington
Bell and Others (The “Bold Buccleugh”) it became significantly
clear. The Judge Jervis applied the definition indicated in the
Abbot’s “A Treatise on the Law Relative to Merchant Ships and
Seamen” (Abbot, 1822). Maritime lien shall mean either a claim
or a privilege in respect of an item to be sold by means of court
proceedings. The Judge added also that such process shall be
performed in the form of in rem court proceedings, while the claim
itself shall follow the item (vessel), irrespective of who is its owner.
At the moment of occurrence, such right or privilege has a standby
status, while it shall be exercised only in the framework of in rem
court proceedings, although it shall be deemed as existing from the
moment of its occurrence. Therefore, in the middle 19" century,
the concept of maritime lien has been formed in the framework of
English court practice.
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Global society tried to overcome discrepancies in legal regulations
of various countries, governing relations concerning maritime law
and ship mortgages, by means of adopting homonymous Conventions
for the unification of certain rules of law relating to privileged
maritime claims and sea-going ship mortgages (Brussels, April 10,
1926; Brussels, May 27, 1967) (Melnikov & Remeslo, 2017).

Neither the 1968 Merchant shipping code of the USSR (Kodeks
torgovogo moreplavanija, 1968), nor its predecessor — the 1929
Merchant shipping code (Kodeks torgovogo moreplavanija, 1929)
mentioned the term of maritime lien; however, both of them stipulated
the concept of privileged maritime claims.

2. Modern concept and legal nature of maritime lien

In the second half of the 20™ century it got clear that most of the
problems arose from difficulties in translation, while other problems
arose from confusion in relations, when the privileged maritime
claim (as basic one) distinguished unclearly from its security.

A certain progress took place in late 80-s — early 90-s, in the 1989
International Convention on salvage. Article 20 thereof stipulates
meaning of the term of maritime lien (in Russian: “morskoj zalog”,
in Ukrainian: “morska zastava”). In the process of drafting the 1993
International Convention on maritime liens and mortgages, the
Russian delegation provided a note upon correct translation of the
most vital English terms into Russian.

The 1995 Merchant shipping code of Ukraine (Kodeks
torhovelnoho moreplavstva, 1995) was drafted under conditions
when the concepts of maritime liens and ship mortgages remained
not clear enough. The Supreme Council of Ukraine had insufficient
experience in drafting complex innovative legislative acts, while the
experience of applying the Merchant shipping code of the USSR
still remained fresh in the memory. Thus, the Ukrainian legislators
supported the ideas set forth in Chapter XVII “Privileged claim”
of the Merchant shipping code of the USSR (Articles 280-285).
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Chapter 2 Section X of the Merchant shipping code of Ukraine
(Articles 358-363) also governs the institution of privileged claims.
However, Chapter XXII of the Merchant shipping code of the Russian
Federation (adopted in 1999) (Kodeks torgovogo moreplavanija,
1999) contains the Rules for maritime lien on a vessel (Articles
367-373) and mortgage on a ship or a ship under construction
(Articles 374-387). Certainly, both Article 389 of the Merchant
shipping code of the Russian Federation (fixing the list of maritime
claims) and the corresponding Article 42 of the Merchant shipping
code of Ukraine provide for ship mortgage and lien on a vessel
respectively, i.e. treat the claims related to ship mortgage and lien
on a vessel respectively as maritime claims. It is not a surprise, since
both rules of the 1993 International Convention on maritime liens
and mortgages and draft rules of the 1999 International Convention
on the arrest of ships have been already drafted at that time. One more
fact: although the Merchant shipping code of the Russian Federation
deals with maritime lien, it governs relations upon maritime claims
(e.g. Articles 367-369 of the Merchant shipping code of the Russian
Federation) on the grounds whereof such lien arises. Meantime, the
Russian legislator detaches consecutively maritime claims from
maritime liens serving as security for such claims. At least, the term
of privileged claims does not apply in the Merchant shipping code of
the Russian Federation, while provisions of the Merchant shipping
code of Ukraine are much more conservative. Someway it can be
explained by the fact that the 1999 Convention primarily was drafted
as the convention on privileged maritime claims and maritime liens.
Even the 1993 International Convention on maritime liens and
mortgages provides all the types of privileged claims against vessel
owner, demise charterer, vessel manager or operator — in fact, against
the shipowner itself.

After Ukraine joined this Convention in accordance with the
Law No. 240-IV dd. 22.11.2002, the 1993 International Convention
on maritime liens and mortgages has become an integral part of
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the Ukrainian legislation (Zakon pro pryiednannia Ukrainy do
Mizhnarodnoi konventsii pro morski zastavy ta ipoteky 1993 roku,
2002). Thus, all the priorities stipulated by the 1993 Convention shall
be valid in case of their conflict with provisions of the Merchant
shipping code of Ukraine, in particular, with Article 358 of the
Merchant shipping code of Ukraine.

Disputes upon the issue of whether a maritime lien is deemed
as the proprietary right or as the right of obligation seem to be
inefficient, since there is no doubt concerning its proprietary
nature. It’s another matter that institutions of maritime liens and
ship mortgages contain obligational elements, in particular, in
respect of ship mortgage — this is doubtless too. Therefore, there
is quite restricted proprietary right which include jus distrahedi,
i.e. the right of priority satisfaction of the claim at the expense of
the item cost. No doubt, in fact lien is deemed as a kind of right on
someone’s property (jura in res aliena). Of course, one should not
leave aside the arguments of supporters of the mandatory nature
of lien. For instance, the creditor’s domination over the item shall
terminate due to debt recovery. Of course, correlation of the item
in this way completely ceases to exist. There is also one more
interesting argument upon the issue of determining the debtor
under the obligation, facilitating lien and arising from structure
of the Roman institution actio in rem scriptae. The debtor under
obligation within such lien shall be the current holder/owner of a
pledged item, whereby the debtor is related to such an obligation.

As for detailed description of lien relations, we will have to admit
that it is impossible to clarify in full the nature of maritime lien,
remaining solely in the framework of either proprietary or binding
relations. However, it is required neither from theoretical nor from
practical point of view. Nevertheless, the leading role of proprietary
relations in construction of maritime lien is obvious. Moreover,
for a maritime lien they are even more significant than for the
general civil concept of a lien. Proprietary nature of maritime lien
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is especially vividly manifested in English and American law, which
gives procedural features to this institution. Notable provisions
regarding maritime lien are contained in consideration of the case
Equilease Corp. v M/V Sampson: “The federal maritime lien is a
unique security device, serving the dual purpose of keeping ships
moving in commerce while not allowing them to escape their debts
by sailing away ... The lien is a special property right in the vessel,
arising in favor of the creditor by operation of law as security for a
debt or claim. The lien arises when the debt arises, and grants the
creditor the right to appropriate the vessel, have it sold, and be repaid
the debt from the proceeds. Thus the maritime lien may be defined
as a property right that adheres to the vessel wherever it may go ...
Such a lien has been held to follow the vessel even after it is sold to
an innocent purchaser”.

Accessory nature of maritime lien means that it cannot exist if
there is no maritime claim, so transfer of maritime claim to another
person provides also for transfer of the right on lien. Pursuant to Part
1 Article 10 of the 1993 Convention, the assignment of or subrogation
to a claim secured by a maritime lien entails the simultaneous
assignment of or subrogation to such a maritime lien.

If there is a privileged maritime claim, there is also a maritime
lien. Therefore, the creditor has a right to file two types of lawsuits:
in personam — to be filed against the debtor under maritime claim;
and in rem — to be filed by the pledgee against the owned of pledged
vessel. Strictly, today the concept of maritime claim cannot be called
as the privileged one; however it is deemed as the privileged one,
since it is secured by maritime lien. Essence of the privilege means
that such a privileged claim shall be satisfied in priority of any other
claims.

Although maritime lien and sea-going ship mortgage are different
institutions, it is quite possible to include them into a single class, at
least because all of them mean encumbrance of the vessel as tangible
item.
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3. Occurrence and termination of maritime lien, priority
of claim satisfaction

In fact, the same elements are required for occurrence of both
maritime claim and maritime lien as security thereof. One of the
obstacles for international unification of maritime law is the list of
maritime claims, in particular the privileged ones, i.e. the claims
facilitating maritime liens. Since such claims shall be satisfied in
priority of claims secured by ship mortgage, the list of such claims
was drafted under the results of a compromise between interests of
the pledgees, who seek to expand it, and the pledgers, who seek to
maintain at least a stable and an exhausted list of maritime claims, in
particular the privileged ones.

It is unreasonable to provide such list therein (see Article 4 of the
1993 Convention), whereas the same provision is quite similar to
Article 367 of the Merchant shipping code of the Russian Federation.
Only Subclause (e) Part 1 Article 4 of the 1993 Convention (like
Subclause 5 Article 367 of the Merchant shipping code of the Russian
Federation) clarifies that losses/damages are restricted to actual
damages only. Therefore, provisions of the Merchant shipping code
of the Russian Federation, as compared to the Merchant shipping
code of Ukraine, correspond to the 1993 Convention.

Privileged maritime claims, as set forth in the 1993 Convention,
may be divided into the following types:

— contractual claims;

— claim in tort;

— public (quasi-public) claims, i.e. port, canal (or dues payable
in other waterways) and pilotage dues.

Another crucial aspect shall be the moment of occurrence of the
maritime claim and the appropriate maritime lien. In general, we
may state that the moments of occurrence of the maritime claim and
the maritime lien as security thereof usually co-inside. Neither state
registration nor performance of any other formalities are required
for occurrence and existence of maritime lien, while sea-going
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ship mortgage shall occur in compliance with all the formalities
prescribed in the place of its occurrence.

Maritime lien shall be terminated either by means of forced sale
of vessel or by recovery (satisfaction, enforcement of termination
by any other means) of maritime claim. Thus, maritime lien shall
terminate due to termination of the obligation secured thereby (i.e.
maritime claim). Both loss and forced sale of the pledged item
also serve as grounds for termination of maritime lien. Moreover,
maritime lien on vessel shall terminate upon expiry of one-year term
from the date of occurrence of claims secured thereby, unless the
vessel until expiration of the above term was subject to ship arrest,
causing forced sale thereof. Meantime, termination of maritime
lien securing the claim in respect of wages for the vessel crew
members is quite a problematic issue. Such issue may be the subject
of distinct research.

Legal regulation of researched relations in the USA is a matter
of particular concern. In order to understand correlated issues, a
keystone shall be case Bank One, Louisiana N.A. v. Mr. Dean MV
considered by the Federal Court of Appeal in the Fifth District. In
the present case, the dispute arose from performance of the Time
Charter. As shown by court decision on the merits, maritime lien
arose at the moment of concluding the Charter Party (providing
vessel to the Charterer); however the rights on lien may be exercised
only after violation of the Charter Party, while till that moment
the lien has a standby status. The right to exercise lien shall arise
only from the moment of arising the right to file a lawsuit in rem.
Meantime, maritime lien cannot arise if and until the Contract,
on the grounds whereof it arose, remains non-performed in full
(based on the doctrine of executory contract). Maritime lien shall
terminate due to termination of maritime claim, loss or forced sale
of the vessel, rejection of the right on maritime lien. Although
American law does not provide for clear validity terms of maritime
claim, there is a widespread doctrine of laches (i.e. groundless and



LEX PORTUS #4(24)°2020 47

improper delay), whereunder maritime lien shall be recognized as
invalid, if:

— the pledgee committed improper delay in exercise of its
rights;

— the shipowner incurred losses due to such groundless delay.

Priorities for satisfying the claims secured by maritime lien are
stipulated, first of all, by Articles 4 and 5 of the 1993 Convention
on maritime liens and mortgages. Provisions of the Merchant
shipping code of Ukraine (Articles 358-378) and civil legislation
of Ukraine shall apply with regards to regulations set forth in the
1993 Convention, valid since the 5th of September 2004.

First priority (out-of-order) shall include reimbursement of
expenses related to ship arrest, followed by a forced sale thereof
(custodia legis) — see Article 12 (2) of the 1993 Convention.

Priorities for satisfying privileged maritime claims shall be
determined in the following order: maritime liens securing claims
for reward for the salvage of the vessel shall take priority over all
other maritime liens, arisen prior to the time when the operations
giving rise to the said liens were performed. This is natural, because
a successful salvage operation makes it possible to satisfy other
claims secured by a maritime lien, although they arose prior to
salvage operation. The maritime liens securing claims for reward
for the salvage of the vessel shall be satisfied within each own
priority, in proportion to the claimed amount, and shall rank in the
inverse order of the time when the claims secured thereby accrued.
Such claims shall be deemed to have accrued on the date on which
each salvage operation was terminated.

In accordance with Article 4 of the 1993 Convention, each
subclause of Part 1 thereof has its own priority. Thus, first priority
shall include claims for wages and other sums due to the master,
officers and other members of the vessel’s complement in respect
of their employment on the vessel, including costs of repatriation
and social insurance contributions payable on their behalf.
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This subclause slightly contradicts to Clause 1 Article 358 of the
Merchant shipping code of Ukraine, and it is just the beginning.

Second priority shall include claims in respect of loss of life or
personal injury occurring, whether on land or on water, in direct
connection with the operation of the vessel. It has significant
discrepancies with Article 358 of the Merchant shipping code
of Ukraine, which prescribes claims on nuclear damage and sea
pollution, as well as removal of the pollution consequences.

Third priority shall include claims for reward for the salvage of the
vessel, arising independently, i.e. in case when there were no other
previous claims secured by a maritime lien. Therefore, if maritime
claims arising from the vessel salvage operation regarding precede
the other privileged claims, they shall be satisfied as third priority.
Also, maritime liens securing claims for reward for the salvage of
the vessel shall rank in the inverse order of the time when the claims
secured thereby accrued, facilitating additional sequence of claims
in the framework of third priority, i.e. the claims which arose later
shall be satisfied first of all.

Fourth priority shall include the aforesaid quasi-public claims for
port, canal, and other waterway dues and pilotage dues. Although
formally they are treated as fourth priority, in fact it hardly reflects
their actual priority, since the port authorities are entitled to reject
granting permit for the vessel to leave the sea port in case of non-
payment of the above port dues.

Finally, fifth priority shall include claims based on tort arising
out of physical loss or damage caused by the operation of the vessel
other than loss of or damage to cargo, containers and passengers’
effects carried on the vessel. Even a clarification in the Merchant
shipping code of the Russian Federation, meaning only actually
incurred losses, is essential.

The following are the claims secured by ship mortgage.

If full satisfaction of claims of preceding priority results in lack of
funds, required for full satisfaction of claims of the current priority,
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such claims shall be satisfied in proportion to their amount — of
course, except the salvor’s claims, which shall be be satisfied as first
priority but in the inverse order of the time when the claims accrued,
as mentioned above.

4. Practice in UKraine

In order to confirm that relations upon maritime liens and ship
mortgages in Ukraine are in critical condition now, we may see that
there is lack of judicial practice in respect of such relations. Meantime,
although such judicial practice is too small, it shows clearly the fact
of concluding agreements on ship mortgage in Ukraine.

For the attention of concerned reader, let us show the
dispute considered and settled by the Commercial Court of the
Autonomous Republic of Crimea dd. the 5th of June 2012 (case
No. 5002-32/1004-2012) (Ukhvala u spravi Ne 5002-32/1004-
2012). A natural person — entrepreneur filed a lawsuit against the
Ukrainian Industrial Bank, Limited Liability Company “Alkasar”
and Public Joint Stock Company “Delta Bank™ on recognizing as
invalid the agreement on ship mortgage between Ukrprombank and
LLC “Alkasar” Company (mortgagor) dd. the 27th of April 2007
in respect of the fishing transport and refrigeration vessel Albion.
This agreement secured the claim of the mortgagee (Ukrprombank)
against the mortgagor under the credit. The vessel belonged to the
mortgagee based on the Certificate of Title dd. the 26th of April 2004.
However, a natural person — entrepreneur stated that it was not the
mortgagor, but he is the above vessel owner. The court found out
that the entrepreneur had not duly registered the vessel ownership,
and therefore the court did not recognize such right. In addition, the
claimant’s claim to recognize the agreement on ship mortgage as invalid,
in order to reimburse its losses caused by the crime commitment, if the
person who committed such crime was not identified (Article 1177
of the Civil code of Ukraine (Tsyvil’nyy kodeks, 2003)) was very
paradoxical. Naturally, the court rejected the claimant’s claim.
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Under appellate proceedings, this court decision remained in
force.

Conclusions

Therefore, we may propose to bring the Merchant shipping code
of Ukraine into compliance with the 1993 Convention, like it has
already been committed by legislators of the Russian Federation.

In the present abstract, we may summarize our several researches
in the past. The parties to maritime lien shall be the following: from
one hand — pledgee (mortgagee etc.), where there are no problems to
identify it, since it is similar to creditor under the appropriate claim;
from the other hand — an identified vessel. Case The John G. Stevens,
considered by the American court in 1898, may be very useful in
order to understand the concept of identification of the vessel.

Phenomenon of identification of the vessel is quite clear and is not
a secret. The creditor, especially in another country different from
the vessel registration state, usually has no access to the debtor’s
other assets, so it treats vessel as the debtor. Therefore, maritime
lien shall arise irrespective of the fact, who is a certain shipowner,
while identification of such person becomes essential only in case
of enforcement of maritime lien (or ship mortgage, or any other
encumbrance against the vessel). It is interesting to know that in
the United Kingdom, in case of foreclosure against the vessel under
maritime lien in the framework of in rem proceedings, it is impossible
to request for satisfaction of the creditor’s claims at the expense of
the debtor’s other assets. The subject of maritime claim shall be the
vessel. Vessel identification procedure is similar to identification of
entity or other property in trust, while in respect of the subject of
maritime claim the sea-going vessel shall act as a tangible item only.

Meantime, Article 164 of the Merchant shipping code of Ukraine
provides also the right for pledge on cargo.

Lien relations in maritime transport industry are in critical
condition now. In particular, it is typical of Ukraine; however, today
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the lack of interest in such institution in shown worldwide. Even
if there is any concern of similar researches, it is based mainly on
theoretical and historical aspects. Meantime, improvement of legal
support for maritime transport industry will facilitate expansion of
practice for using and applying maritime lien. Furthermore, in the
second decade of the 21st century (2010-s) there is already shown
some reactivation in such industry.
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Jlebeocs B. IIpasose pecyntosanns mopcovkoizacmasu ¢ Ykpaini. — Cmamms.

Tema MOpPCBKMX 3acTaB Ta IMOTEK PO3IIANAETbCS Yy CyYacHIH criemiaib-
Hill JiTepaTypi JOCTaTHBO YacTO, OJHAK [0 TEINEPIlIHBOrO Yacy 3aHIIa€ThCs
0araro nMTaHb, SKi HE MIJIKOBUTO PO3KPHUTI 3 BIIOMUX MPUYMH. 3MILTyBaHHS pi3-
HUX IOHSTh, BIJJHOCHA HOBHM3HA IHCTHTYTY MOPCBKOI 3aCTaBU B YKpaiHCHKOMY
3aKOHO/IABCTBI, CKJIaJJHa KOHCTPYKI[Sl IHCTUTYTy MOPCBHKHMX 3acTaB Ta IMOTEK —
HaWBaXJIMBINI cepel TakuxX nmpuunH. Lle mociipkeHHs: Mae BHECTH SICHICTB JI0
JIesIKMX 0a30BHX aCIEKTIB MPABOBOTO PETYIIOBAHHS BiJTHOCHH, OB’ SI3aHUX 3 MOP-
CBHKOIO 3aCTaBOI0, MPOCTEKMBIIN IX B iICTOPHYHOMY PO3BHUTKY. CydacHe MOHSTTS
i MpaBoBa MpUpPOJA, MiJICTAaBM BUHUKHEHHS Ta NMPUIIMHEHHS MOPCHKOI 3aCTaBH,
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YEeproBiCTh 3aJI0BOJICHHS! MOPCHKUX TNPHBIJICHOBAaHUX BUMOT, a TaKOX HEBIiIIO-
BIJIHICTh NTPABOBOTO PETYJIIOBAHHS MOPCHKOI 3aCTaBU y YHHHOMY YKpaiHCHKOMY
3aKOHO/IaBCTBI HOpMaM MikHapoaHOT KOHBEHIIIT PO MOPCHKI 3aCTaBH Ta IMOTEKH
1993 poky mepeOyBaloTh y IIEHTpI yBaru aBropa. Y pe3ynbTaTi aHaizy 3arpo-
IIOHOBAHO BapiaHT criocol0y MPHUBEICHHS YKPaiHCHKOTO 3aKOHOAABCTBA Yy BilIO-
BIJTHICTB JI0 MPHUHHATUX Ha ceOe YKpaiHO 3000B’s3aHb 332 UM MIKHAPOTHUM
JIOTOBOPOM. ABTOp BBaKae€, IO HAHOLIBII 3HAYMMOIO TPABOBOIO KOHCTPYKIIIEIO,
sIKa TepelyBalia Cy4acHOMY IHCTHTYTY MOPCBKOT 3acTaBu, € 0oamepesi. KopoTkuit
aHaii3 icropii 6oamepei 103BOJIMB BUOKPEMUTH JBa 1 OCHOBHHUX BUJIM — POMaH-
ChKUH 1 aHDIIHCHKO-TEPMAaHCHKUH, TOOTO OOAMEpCI0 Y BIACHOMY pPO3YMiHHI.
Xoya y cydyacHOMY CBITI IHCTHTYT O0ZMepel IPaKTUYHO BiIMHUpPAE, TOBHICTIO BiH
e He 3HUK, a CKJIaJa€e ICTOPUYHE MIIIPYHTS ISl IESIKMX CyYacHUX THCTUTYTIB
MOPCBKOTO TIpaBa, sIKi MPECTaBISIOTh COO0I0 MO CYTI OOTSHKEHHS Cy[HA SIK pedi,
a came: MOPCBKy 3acTtaBy (maritime lien) Ta MOpchbKy inoteky (ship mortgage).
[opiBusuHs HOpM 3rajganoi Konsewiiii 1993 poky i Hopm Kojgekcy Toprosesnb-
Horo moperutacrea (KTM) Ykpainn miiBoAUTE 1O BUCHOBKY TIPO HaJA3BHYAHHY
koHcepBariBHICTH KTM Ykpainu, 30kpema Ta 0coOIMBO 1010 YEProBOCTI 33/10-
BOJICHHSI MOPCHKUX BUMOT. Y Tol ke 4ac, KTM P® Oyio npuBeneHo y BimoBiI-
HICTB 10 BUMOT i€l KonBeHii. ABTOp poOUTH BUCHOBOK IIPO T€, IO JJIsl BUHHK-
HCHHsI MOPCHKOT BUMOTH Ta MOPCHKOT 3aCTaBH, 110 HOTO 3a0e3neuye, HeOOXiTHIM
€ Takui camMuil ropuanuHuid ckian. [lizcTaBu NpUITMHEHHS MOPCHKOI 3aCTaBH,
30KpeMa i B 0COOJIMBOCTI, B aMEpHUKaHCHKOMY ITpaBi, HAHBaXIUBIII PI3HOBUAN
MOPCBKHX NPHUBIJICHOBaHUX BUMOT Ta MPUPOAA TX MEperiKy TeX OyIo BKIFOYEHO
JI0 TIPEAMETY JOCIipKeHHs 1i€el cTarTi. OcoOnuBa yBara NpuaiIsiETbCs aBTOPOM
TIOHSITTIO MOPCHKOT 3aCTaBH Ta aKIIECOPHINH MPUPOAI MOPCHKUX 3aCTaB, PEIMETY
Ta CTOPOHAM BiJTHOCHH 3 IIPHBOIy MOPCBHKOI 3aCTaBH.

Knrouosi cnosa: Yxpaina, MOpChKa 3acTaBa, MOPCHKI 3aCTaBH Ta IMIOTEKH, Mpa-
BOBC PETYITIOBaHHS, 00/IMepesi, MOPCHKI MPUBLICHOBaHI BUMOTH.

Jebeoes B. Ilpasosoepezynuposanue mopckozo 3anozae Ykpaune.—Cmamos.

Tema MOpCKHUX 3aJIOTOB U UIIOTEK paccMaTpUBAETCsl B COBPEMEHHOM CIeIu-
anbHOM JHUTEepaType JOCTAaTOYHO 4YacTO, OJHAKO A0 CHUX MOpP OCTaeTCs MHOXKe-
CTBO BONPOCOB, HE BIOJHE PACKPBITHIX MO M3BECTHBIM MpuunHaMm. CMelieHue
Pa3HOPOJHBIX MOHATHM, OTHOCUTENIbHAS HOBU3HA MHCTUTYTa MOPCKOTO 3ajora
B YKPaMHCKOM 3aKOHOJATEIbCTBE, CI0KHAS KOHCTPYKIUS MHCTUTYTa MOPCKUX
3aJI0TOB U UIIOTEK — BakKHeHIIMe cpenu Takux npuuuH. Hacrosiee uccieno-
BaHUC MPU3BAHO BHECTH SCHOCTh B HEKOTOpPBIC 0A30BBIC ACICKTHI MPABOBOTO
peryiaupoBaHusi OTHOILICHUMN, CBSA3aHHBIX C MOPCKUM 3aJI0TOM, NPOCJEINB UX B
ucTopuueckoM pa3Butuu. CoBpeMeHHOE MOHATHE U MPABOBas MPUPO/Ia, OCHOBA-
HUSI BOSHUKHOBEHHUS U MPEKPAIEHUsI MOPCKOTO 3aJ10Ta, 04€PETHOCTh YIOBJIET-
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BOPEHHSI MOPCKUX MTPUBHUIIETUPOBAHHBIX TPEOOBaHMH, a TAK)KE HECOOTBETCTBHUS
MIPABOBOTO PETyIMPOBaHMUS MOPCKOTO 3ajl0ra B JIEHCTBYIOLIEM YKPAaHMHCKOM
3aKOHOJATEIbCTBE HOPMaM MeXIyHapOAHON KOHBEHIIMH O MOPCKHUX 3aJlorax
u unorekax 1993 roma HaxoAsATCsA B IIEHTpe BHUMaHHUA aBTOpa. B pesynbrare
aHaJln3a TPEUIOKeH BapUaHT Crocoda NMPUBEACHUS YKPaWHCKOTO 3aKOHOAA-
TEJbCTBA B COOTBETCTBHE C NMPHHATHIMU Ha ce0sl YKpauHOH 00s3aTebCTBAMU
M0 YHOMSIHYTOMY MEXJIyHapOoJIHOMY JIOTOBOpY. ABTOp I0OJIaraeT, 4To Hanboee
3HAYMMOH MPaBOBOM KOHCTPYKIMEH, MPeIeCTBYIOIEH COBPEMEHHOMY UHCTH-
TYTy MOPCKOTO 3aJora, siBisiercss 0oamepesi. Kparkuit ananms ucropuu 6omme-
peu MO3BOIMI BBIJICIUTD J1BA €€ OCHOBHBIX BH/1a — POMAaHCKUH U aHIIIO-TepMaH-
CKHUH, TO ecTh 00Mepero B COOCTBEHHOM CMbICiIe. XOTsI B COBPEMEHHOM MHUpE
MHCTUTYT O0JMeper MPaKTUYECKH UCUe3, TIOJIHOCTHIO Ha HET OH €IIe HE COIIIelI,
U COCTaBUJI UCTOPUUECKYIO OCHOBY JJII HEKOTOPBIX COBPEMEHHBIX HHCTUTYTOB
MOPCKOTO IIpaBa, MPeJICTaBISAIONINX COOOH MO CyIIeCTBY OOpeMEHEHHs CyaHa
KakK BCIIM, a UMEHHO: MOPCKOW 3ayior (maritime lien) ¥ MOPCKYI HIIOTCKY
(ship mortgage). CpaBHenue HopM yrnomsinyToit Konseniuu 1993 roga u HOpM
Konekca Toprosoro mopernasanus (KTM) YkpanHbl TOABOAUT K BBIBOZY O Upe3-
BbIUaitHO# KoHcepBaTnBHOCTH KTM YKpauHbl, B 4aCTHOCTH U OCOOCHHO B OTHO-
IIEHUHM OYEPEAHOCTH YIAOBJIETBOPEHHS MOPCKUX TpeOoBaHMH. B ToO ke Bpems,
KTM P® npuBezneH B cOOTBETCTBHE C TPEOOBaHUSAMH yIIOMIHYTOH KOoHBEHIIMH.
ABTOp NPUXOIUT K 3aKIIOUYEHUIO O TOM, UTO I BOSHUKHOBEHHUS MOPCKOTO Tpe-
OoBaHMs M 00ECIEYMBAIONIETO €0 MOPCKOTO 3aJI0ra HEOOXOAMM OJIMH M TOT e
opuanuecknil coctaB. OCHOBaHMS NMPEKpallleHUuss MOPCKOTo 3ajora, B 4aCTHO-
CTH M OCOOCHHO B aMEpPHKAHCKOM MpaBe, BaKHEHIINE BHUJIbI MOPCKUX NPHBH-
JIETUPOBAHHBIX TPeOOBAaHWH M TPUPOJA UX MEPEUHs TOXKE ObUIM BKIIOUCHBI B
IpeAMEeT UCCIieoBaHusl HacTosmel crarbu. OcoOeHHOE BHUMaHUE YAEISIeTCs
ABTOPOM MOHSATHIO MOPCKOTO 3aJI0Ta U aKI[ECCOPHOM MPUPOJIe MOPCKUX 3aJI0TOB,
MpeIMEeTy U CTOPOHAM OTHOIIEHHH 10 MOBOAY MOPCKOTO 3ajora.

Knrouesuvie cnosa: Yxpanta, MOPCKOH 3a710T, MOPCKHE 3aJI0TH U UTIOTEKH, TIpa-
BOBOE PEryJIHpOBaHue, OoxMepest, MOPCKUE NPUBHIETUPOBAHHBIE TPEOOBAHMSI.



