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ABSTRACT

In this article, I had studied the materials about the delineation at sea,
carried out, with the consent of the respective states, by the UN International
Court of Justice. Such a choice is conditioned by a specific goal-to show how
the International Court interpreted contractual sources of international maritime
law, how it identified the applicable customary legal norms and principles, how
it applied international law on the delineation at sea, to what extent the relevant
factors were taken into account in specific situations of maritime delimitation, as
he set forth the appropriate international legal argument. In addition, the study of
the Court’s materials provides opportunities to identify the legal positions of the
disputing States on the problems of delineation at sea and the international legal
assessment of such positions by the Court.
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Introduction

Its interesting to get acquainted with the positions occupied by the
International Court of Justice on the interpretation and application of
international law on specific inter-court maritime disputes, particularly
those that are of economic and political importance, such as the delineation
of maritime areas, in the value dimension of the growing, both the
continental shelf and the exclusive economic zone.

Precisely, in the decisions of the International Court of Justice that the
content of the very concise provisions of the universal conventions on the
delimitation of maritime spaces is considered most substantively.

In my work, I had studied the materials about the delineation at
sea, carried out, with the consent of the respective states, by the UN
International Court of Justice. Such a choice is conditioned by a specific
goal to show how the International Court interpreted contractual sources of
international maritime law, how it identified the applicable customary legal
norms and principles, how it applied international law on the delineation
at sea, to what extent the relevant factors were taken into account in
specific situations of maritime delimitation , as he set forth the appropriate
international legal argument. In addition, the study of the Court’s materials
provides opportunities to identify the legal positions of the disputing States
on the problems of delineation at sea and the international legal assessment
of such positions by the Court.

While studying this topic, I relied on the works of such scientists:
T. V. Averochkina, E. D. Brown, O. Garina, S. V. Kivalov, S. A. Kuznet-
cov, C.V.Molodtsov, N.I. Riezkov, S.M.Rhee, V. V. Serafimov,
A. N. Vulegjhanin and others.

The relevance of the topic the distinction between States of the continental
shelf areas, the exclusive economic zone, and the territorial sea were and
still remain pressing issues of science and practice of international law.
Nowadays, with the geopolitical changes in the world, the emergence of new
coastal states and the escalation of claims to marine natural resources, these
issues are becoming urgent, and their lack of resolve creates difficulties in
relations between states and even conflicts. In view of this, the need for a
comprehensive scientific study of a number of contemporary problem areas
of delimitation at sea, with a careful attitude towards major developments
in foreign science of international law on the practical and theoretical issues
of delimitation of marine spaces, has come to fruition. Among them: the
features of delineation of international straits (their shores belong to two
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states, but for navigational purposes, these straits are used by many states);
issues of accounting for the factors of joint exploitation of transboundary
mineral resources in the interior of the continental shelf with delimitation
at sea. At the same time, the study of the combination of intergovernmental
treaties of the public and private economic level of regulation is in demand.

Among modern issues of international maritime law, a comprehensive
study of the international legal possibilities for establishing maritime
boundaries is particularly required. In practical terms, it is usually a question
of the need for internationally agreed recognition as international maritime
boundaries, formerly technical, administrative, or de novo delimitation of
marine spaces.

1. The history of dispute between Romania and Ukraine

The Case concerning maritime delimitation in the Black Sea (Romania v.
Ukraine) was decided unanimously on 3 February 2009 by the International
Court of Justice (the Court), marking the latest judgment in a growing
body of case law on maritime boundary delimitation by the Court. The case
was filed by Romania against Ukraine on 16 September 2004, following
twenty four rounds of unsuccessful negotiations between 1998-2004 for
delimitation of the maritime area in the northwestern corner of the Black
Sea, that included Serpents’ Island. The Court was requested to establish
a single maritime boundary between the continental shelf and exclusive
economic zones (EEZ) of the Parties. The only significant geographic
formation to potentially affect the drawing of the final maritime delimitation
line was the presence of Serpents’ Island, which according to Romania was
a “rock”, and according to Ukraine an “island” (Convention on the Law of
the Sea). In its final award, the Court drew a maritime boundary based on
“established practice”, drawing a provisional equidistance line between the
adjacent and opposite coasts of the Parties, making adjustments based on
relevant factors to achieve an equitable result, which was then assessed on
the basis of proportionality.

The Court emphasized the importance of determining the relevant
coasts of Ukraine and Romania, reiterating two important principles: that
the land dominates the sea and that the role of delimitation is to resolve
the claims of States where their coastal projections overlap by drawing a
delimitation line. After identification of the relevant coasts and maritime
area, the Court found no applicable relevant factors/special circumstances
requiring adjustment of the provisional maritime boundary drawn.
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Although the case presented an opportunity for the Court to shed
legal light on one of the more ambiguous and in some cases contentious
questions in the law of the sea, i.c., the distinction between an “island”
and a “rock” under Article 121(3) of the 1982 United Nations Law of the
Sea Convention (hereafter the LOSC), the Court declined the invitation
and excluded Serpents’ Island from its final award on other grounds
(Baibekova, 2012, p. 71).

The Black Sea is a semi-enclosed sea within the meaning of LOSC
Article 122. Connected to the Mediterranean Sea by the narrow Turkish
Straits, it has a total surface area of 432,000 km? (including the Azov Sea).
The geography of the Black Sea is uncomplicated, with no complex island
features or contested areas of sovereignty. Maritime boundary delimitation
in the Black Sea, with the exception of the recent case between Ukraine and
Romania, had been concluded by a series of bilateral agreements between
the Black Sea coastal States, leaving no area of the Black Sea as high seas.

The history of the current dispute dates back to 1947, following
World War 11, and originally involved the former USSR and Romania.
However, following the historic dissolution of the former USSR in 1991,
Ukraine acquired a long stretch of coastal area along the north-western
portion of the Black Sea, from the mouth of the Danube all the way to
the Crimea Peninsula, that also included Serpents’ Island. What should
have otherwise presented a fairly straight-forward case for the drawing of
maritime boundaries between these two States became complicated by the
presence of Serpents’ Island, described by Romania as a “rock” within the
meaning of LOSC Article 121(3), and by Ukraine as an “island”, capable
of generating its own maritime zones and baselines. Serpents’ Island, while
of military importance in the past, currently derives its importance from
potential reserves of off shore oil and gas. Serpents’ Island occupies an area
of no more than 0.17 km? with a circumference of 1,973 meters; measuring
662 meters long by 440 meters wide, it is situated approximately 20 nautical
miles (nm) from the Danube Delta. Th e photographs of Serpents’ Island,
as introduced by both Parties, showed a relatively flat maritime feature
with rocky shores and little vegetation. The only structures on it were the
lighthouse erected by the Ottomans and later destroyed by the Germans
during World War 11, and a police border station established by Ukraine.

The legal foundation of the case, apart from the relevant provisions of
the LOSC, included a series of agreements concluded by Romania and the
USSR between 1947 and 1997, which devolved upon Ukraine by operation
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of state succession. A further set of agreements was concluded directly by
Romania and Ukraine between 1997 and 2003. Following the 1947 Paris
Peace Treaty, a Soviet-Romanian Border Commission had been established
to fix the State border between Romania and the USSR. The land border
and part of the maritime boundary demarcation were formalized in the
General Procés-Verbal of the Description of the State Border Line between
the People’s Republic of Romania and the Union of the Soviet Socialist
Republics concluded in 1949 (1949 General Procés-Verbal). This also
established a 12-nm arc around Serpents’ Island, the legal effect of which
was one of the key points of contention between the Parties (Dmytrychenko,
2006, p. 375). Supplementary to the 1949 General Proces-Verbal the
parties also concluded individual Procés-Verbaux for discrete boundary
markers. The 1949 General Proces-Verbal was followed by the Treaty
between Romania and the USSR on the Regime of the Romanian-Soviet
Border of 25 November 1949 (1949 Border Regime Treaty), the Treaty
on the regime of the Romanian-Soviet State Border of 27 February 1961
(1961 Border Regime Treaty), and the 1963 and 1974 Procés-Verbaux.
Between 1967 and 1987, Romania and the USSR were unable to reach
agreement on the delimitation of the continental shelf and the EEZ despite
engaging in ten rounds of negotiations. A further round of negotiations
was not initiated until 1997, by which time the USSR had dissolved and
Ukraine had become an independent State (Baibekova, 2012, p. 72). In
1997, Ukraine and Romania concluded the Treaty on the Relations of
Good Neighborliness and Co-operation between Romania and Ukraine,
signed at Constanta on 2 June 1997 (1997 Treaty). This was accompanied
by the Agreement Additional to the Treaty on Relations, concluded by an
exchange of letters by the Ministers of Foreign Aff airs of the two States,
also dated 2 June 1997 (Additional Agreement). Finally, they concluded
the Treaty between Romania and Ukraine on the Romanian-Ukrainian
State Border Regime, Collaboration and Mutual Assistance on Border
Matters, 2003. Both Romania and Ukraine are parties to the LOSC, which
became applicable to both Parties in 1999.

2. The positions of opponent countries( Romania v Ukraine)

The Romania position (base points)

In its application and written pleadings Romania asked the Court to draw
a single maritime boundary between Romania and Ukraine delimiting the
continental shelf and EEZ of the Parties. The jurisdiction of the Court was
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based on Article 4(h) of the 1997 Additional Agreement.12 According to
Romania the relevant provisions of the LOSC and the series of agreements
dated between 1947 and 2003 constituted the applicable law for the Court
to apply in the case.

More importantly, as part of the applicable law, Romania stressed that
the set of principles and procedures agreed to by the Parties under Article 4
of the 1997 Additional Agreement were also binding upon the Court as lex
specialis. According to Romania, the 1949 Procés-Verbaux, as confirmed
by later agreements, had established a 12-nm all-purpose maritime
boundary around Serpents’ Island, beginning from Point F and ending at
Point X as identified by Romania. This, according to Romania, constituted
the initial segment of the maritime boundary. The only geographic feature
at issue was the presence of Serpents’ Island, described by Romania as
a small insignificant and uninhabited maritime feature. Romania claimed
that under paragraph 4(a) of the 1997 Additional Agreement, the Parties
had agreed to apply LOSC Article 121, as applied in State practice and in
international case law, and that this indicated their agreement that Serpents’
Island was to be treated as a “rock”. Moreover, Romania argued in the
alternative that notwithstanding LOSC Article 121(6), the jurisprudence
of the Court had consistently excluded small islands because they would
have a disproportionate effect on the maritime boundary and thus lead to
inequitable results.

For the method of delimitation, Romania, relying upon paragraphs 4 (b)
and (c) of the 1997 Additional Agreement and the jurisprudence of
the Court, requested the Court to employ the equidistance line for
adjacent coasts and the median line for opposite coasts, and for the
provisional lines to be adjusted, taking into account special/relevant
circumstances according to the principle of equity and the method of
proportionality, as applied in State practice and the decisions of interna-
tional courts.

As the relevant base points for its provisional equidistance line,
Romania selected the seaward end of the Sulina Dyke on its own coast
and the island of Kubansky and Cape Burnas on the Ukrainian coast.
In drawing the provisional median line, Romania once again claimed
the seaward end of the Sulina Dyke and the outer end of the Sacalin
Peninsula and, for the Ukrainian coast, Capes Tarkhankut and Khersones
as the relevant base points. Predictably, Romania objected to Ukraine’s
use of Serpents’ Island as a base point on the grounds that it was a rock
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under LOSC Article 121(3), with no entitlement to an EEZ or continental
shelf. Romania also tried to exclude it on grounds that Ukraine had not
notified it as a base point to the United Nations under LOSC Article 16,
and because its use would result in a distortion of the coastline. The
central point for Ukraine, of course, was Serpents’ Island.

While Ukraine accepted Romania’s base points on the Sulina Dyke and
Sacalin Peninsula, it nevertheless disagreed with the use of the seaward tip
of the Sulina Dyke. For its own coasts Ukraine selected Serpents’ Island
and the tip of Cape Khersones for drawing the provisional equidistance
line (Bystrova, 2007, p. 77). Ukraine brushed aside Romania’s argument
regarding its failure to have notified the United Nations of Serpents’
Island as a base point as not necessary for low-water marks. According
to Ukraine, Serpents’ Island was relevant as a base point because it had a
coast and it was in proximity to the Ukraine mainland.

On the question of which base points would be used for establishing
the provisional boundary lines, the Court asserted judicial autonomy
rather than defer to the base points as selected by the Parties. Dividing the
area into two sectors of adjacency and oppositeness, the Court concluded
that because the Romanian coasts were both adjacent and opposite to
Ukraine at the same time, the base points to be used for the Romania
coasts would be the same. Whereas, in the case of Ukraine, there were
two distinct sections of adjacency and oppositeness calling for the use of
different base points. The Court further identified as a third step the need
to identify a “turning-point” on the equidistance line where the direction
of the line would turn and follow a median line of oppositeness.

In selecting the appropriate base points for establishment of the
provisional equidistance line, the Court stressed the role of geographic
factors. In doing so, the Court concluded that the Sacalin Peninsula, as a
landmass that formed part of the Romanian mainland, where the Romanian
and Ukrainian coasts are directly opposite to each other, was appropriate
as a base point. The Court selected the coordinates of 44°50°28"N and
29°36°53"E as the base points on the Sacalin Peninsula. In regard to
the use of the Musura Bay as a base point on the Romanian coast, the
Court found it appropriate in light of its forming a prominent point of the
Romanian coast in the direction of the Crimea and was in an area where
the coasts of the two States were adjacent. These two factors led the Court
to conclude their appropriateness for drawing the provisional equidistance
line. However, the Court then had to determine whether the seaward end or



40

the landward end of the 7.5-km-long dyke would be appropriate to use as
a base point for Romania.

The Court rejected Romania’s selection of the seaward end of Sulina
Dyke as notified by Romania under LOSC Article 16 to the United
Nations, and decided instead that the landward end was more appropriate.
The Court reached this decision by considering whether Sulina Dyke met
the definition of “permanent harbour works” as provided by LOSC Article
11, as claimed by Romania. The Court did not feel it was bound to use
the base point as notified to the United Nations under LOSC Article 16,
even though Ukraine had not contested the choice at the time but did in
its Counter-memorial. The Court made a “fine” distinction between the
determination of the baseline for measuring the breadth of the continental
shelf'and the EEZ under LOSC Articles 7, 9, 10, 12 and 15, and identifying
base points for drawing an equidistance/median line, treating these as
being two separate issues. The Court explained that the Court was bound
by the physical geography of the relevant coasts and not by the base points
selected by the States.

The Ukrainian Position (base points)

In the first sector of adjacency, based on its being the most prominent
point of the Ukrainian coast and forming the counter-part of the landward
end of the Sulina Dyke on the Romanian coast, the Court identified the
south-eastern tip of Tsyganka Island as the first base point for the Ukrainian
coast. The Court rejected the Island of Kubansky as the second base point,
determining it was irrelevant because it did not produce any effect on the
equidistance line drawn in reference to the base point on Tsyganka Island.

In identifying the base points for the sector of the Ukrainian coast
opposite to the Romanian coast, the Court chose Cape Tarkhankut as
the point where the Crimean coastline juts out significantly and Cape
Khersones as the point where the land protrudes out to sea. The coordinates
for the base points for the Ukrainian coasts as selected by the Court were
Tsyganka Island at 45°13°23.1"N and 29°45°33.1"E, Cape Tarkhankut at
45°20°50"N and 32°29°43"E, and Cape Khersones at 44°35°04"N and
33°22°48"E.

The Court rejected Ukraine’s argument to use Serpents’ Island as one
of its base points on the grounds that the Court was obligated to take into
account the national legislation of the States relating to the definition of
their territorial sea, which in the case of Ukraine would include the low-
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water mark on the shore of Serpents’ Island as a relevant base point. The
Court, observing that Serpents’ Island did not form a fringe of islands
constituting a part of the coastline, concluded that using it as a base point
would amount to an unacceptable “judicial refashioning of geography”
under both existing law and practice of maritime delimitation.

Ukraine accepted the Court’s jurisdiction based on Article 4(h) of
the 1997 Additional Agreement, but challenged the scope of the Court’s
jurisdiction to confirm, as requested by Romania, that a 12-nm all-purpose
boundary had been established around Serpents’ Island. This exceeded the
Court’s express and limited jurisdiction to delimit only the continental shelf
and EEZ of the Parties. Moreover, Ukraine rejected Romania’s claim that
the Parties had agreed for the Court to delimit the maritime boundary based
on the 1997 Additional Agreement and the existence of any lex specialis.
Ukraine countered that the Court was bound only to apply international
law as provided for under Article 38 of its Statute and, for purposes of
maritime delimitation, those rules as embodied in the relevant provisions
of the LOSC. Moreover, Ukraine argued that Serpents’ Island was not a
“rock”, but an “island” under LOSC Article 121. Ukraine, as did Romania,
requested the Court to apply the “quidistance/special circumstance” rule,
which incorporated the median line and equidistance line for opposite and
adjacent coasts, to be adjusted to achieve an equitable solution.

The question of the applicable law in the case centered on two issues:
first, whether the five principles agreed to by the Parties in the 1997
Additional Agreement for negotiation of the maritime boundary were
binding upon the Court in settling the dispute, and second, whether the
1949, 1963, 1974 Proces-Verbaux constituted “agreements in force” under
LOSC Articles 74(4) and 83(4), and had already delimited that part of the
maritime boundary surrounding Serpents’ Island.

With regard to the first question, Romania argued that the Court was
required to apply the five principles listed in Article 4 of the 1997 Agreement
as part of LOSC Articles 74(1) and 83(1), as part of what it referred to as
the principle of the primacy of agreement. Romania’s argument was based
on a broad interpretation of the stated provisions, one which encompassed
all questions relating to delimitation. Implicit was the question related
to the role of the Court following unsuccessful negotiations between
Parties. According to Romania, the Court was only stepping into the shoes
of the Parties to complete the negotiations where the Parties had been
unsuccessful. In particular, Romania stressed the necessary application
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of LOSC Article 121(3), further buttressing its position by arguing that
Ukraine’s then failure to object to Romania’s LOSC Article 310 declaration
about the application of LOSC Article 121(3) constituted an acceptance of
the Romanian position.

Ukraine disagreed with Romania on both issues and argued that the Court,
by virtue of LOSC Articles 74(1) and 83(1), was obliged to decide the case
by the application of international law in accordance with Article 38(1) of the
Statute of the International Court of Justice. The five principles, according
to Ukraine, as stated in the chapeau of paragraph 4 of the 1997 Additional
Agreement, were applicable only between the Parties during negotiations.
Moreover, the Court was an “autonomous judicial institution, acting in the
exercise of its own authority” and not acting on behalf of the Parties after a
failed negotiation (Jacovides, 1979, p. 284). Ukraine was, however, quick
to note that the principles in question would apply only insofar as “part of
the normal rules of international law which the Court will apply”. Ukraine
further rejected Romania’s claim that its declaration made pursuant to LOSC
Article 310 had any legal import in the case.

On both counts the Court rejected the Romanian position and favored
Ukraine’s arguments. In answering the question about the mandatory
applicability of the fi ve principles of the 1997 Additional Agreement, the
Court looked to the language of the chapeau of paragraphs 4(a) to (e),
which expressly referred to the application of the enumerated principles
to the negotiation process between the two States, and considered that the
Parties only intended that the principles apply to the negotiation process
and not to any subsequent third-party adjudication. The Court also drew a
temporal line between the dates of 1997, when the Additional Agreement
was concluded, and 1999, when the LOSC had entered into effect for both
Romania and Ukraine. According to the Court, the LOSC had primacy as
the law to be applied in the case. Accordingly, the case was to be decided
by LOSC Articles 74(1) and 83(1), respectively. Nevertheless, while the
Court rejected the application of the five principles as a function of a
binding agreement between the two States, the Court was careful to state
that the five principles could be applicable to the extent that they are part
of the relevant rules of international law.

The Court further rejected Romania’s attempt to use its declaration
under LOSC Article 310 as grounds for applying LOSC Article 121(3)
to Serpents’ Island. The Court recalled that States were free to make
declarations under LOSC Article 310, but these had no legal effect on
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the Court, who would only apply the relevant provisions of the LOSC
in accordance with its own jurisprudence and Article 31 of the Vienna
Convention on the Law of Treaties of 23 May 1969. With regard to the
more interesting question of what constituted an agreement for purposes of
LOSC Articles 74(4) and 83(4), the Court treated this question as part of
the question of the legal nature of the 12-nm arc.

The boundary requested by Romania rested on two fundamental
arguments. First, that the 12-nm boundary established around Serpents’
Island was an all-purpose boundary agreed to by the Parties by the 1949
General Procés Verbal and confirmed by subsequent agreements. Second,
that the Parties in 1949 had agreed to the starting and ending points of the
12-nm boundary, identified by Romania as Points F and X respectively. In
its memorial, Romania asked the Court to confirm what Romania described
as a 12-nm all-purpose boundary agreed to by the Parties under the 1949
Proces-Verbaux. Romania conceded that the Parties had never determined
the geographic coordinates for the 12-nm arc, except for those established
by the 2003 Border Regime Treaty marking the final point of intersection
of the territorial seas of the two States, but maintained that the language of
the 1949 General Proces-Verbal had determined Point X as the final point
of the 12-nm arc, and, consequently, the starting point for delimitation of
the continental shelf and EEZ between the Parties. Romania went further,
arguing that according to international law, as it stood in 1949, the Parties
had also effected a delimitation of different legal regimes that included
the continental shelf. Notably absent, of course, was an explanation as to
how the concept of the EEZ, a concept that was not extant in 1949, would
fi t in with this view. Nonetheless, with a rather loose interpretation of
international law and the lex lata in 1949, Romania argued that the Parties
had intended to both delimit their respective territorial seas in relation to
Serpents’ Island and establish different maritime regimes.

Ukraine challenged Romania on practically all of these points,
beginning with Romania’s two-sector approach, which Ukraine described
harshly as being “contrived” and “artificial”. Ukraine rejected Romania’s
arguments that the 1949 General Procés-Verbaux had established an all-
purpose maritime boundary of the 12-nm arc around Serpents’ Island and
characterized Romania’s attempt to describe the regime of the continental
shelf and EEZ as lex lata in 1949 as “bold”. According to Ukraine, the
1949 Proces-Verbaux had only established a partial State border between
Romania and the USSR.
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At the time, Romania had only a 6-nm territorial sea and not a 12-nm
territorial sea, as was the case for the USSR. Only in 2003, under the Border
Regime Treaty, did the Parties establish a border marking the Point where
their respective 12-nm territorial seas intersected. According to Ukraine, the
12-nm arc had only demarcated the exterior margin of the Soviet maritime
boundary without determining the regime and, accordingly, there had been
no delimitation of the territorial seas of both States. According to Ukraine,
the area beyond the southern projection of the 12-nm arc was high seas and
not Romanian waters (Riezkov, 2009). For this reason, Ukraine challenged
Romania’s request to the Court to confirm the 12-nm arc as a delimitation
of the territorial seas of the two Parties on the grounds that the Court would
be exceeding its jurisdiction.

The legal status of the 12-nm arc was important for the Court as it would
determine the starting point for the drawing of the final single-purpose
maritime boundary. The Court examined the language of the relevant
treaties and maps and found no documentary support for the Romanian
position that the 1949 General Proces-Verbal and subsequent agreements
had established an all-purpose maritime boundary that ended at Point X.
The Court found that Romania’s reliance on the imprecise terminology of
“from” and “goes on the exterior margin of the marine boundary zones”
was insufficient to support Point X as the end-point of an agreed all-purpose
maritime boundary. The fact that no precise coordinates had been included
in any of the instruments until the 2003 Border Agreement was significant
for the Court and a reason for rejecting Romania’s argument. The Court
noted that it was not until the 1997 Additional Agreement that the parties
made express reference to the EEZ and the continental shelf, and then, the
Court pointed out, this was only in the context of providing the process for
creating a boundary and not actually establishing the boundary perse. The
Court concluded that there was no agreement in force between the parties
delimiting the continental shelf and EEZ and that the 1949 agreements had
only effected a demarcation of the State border between Romania and the
USSR.

The Court further rejected Romania’s argument that the 1949, 1963
and 1974 Procés-Verbaux and the 1997 Additional Agreement constituted
“agreements” for the delimitation of the continental shelf and the EEZ as
provided for by LOSC Articles 74(4) and 83(4) respectively. It adopted a
conservative interpretation of these provisions, noting that the pre-1997
agreements made no reference to the continental shelf or EEZ. The Court
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also observed that the 1949 Proces-Verbaux pre-dated the recognition of
the continental shelf under international law and the development of the
concept of an EEZ, thereby rejecting Romania’s tenuous lex lata argument.
In its judgment, the Court made it clear that in order for an agreement
to fall under LOSC Articles 74(4) and 83(4), its language would have
to expressly indicate such a purpose. The Court also made it clear that,
absent any express statement of intention by Parties that an agreement for
delimitation of the continental shelf and EEZ is to apply to any subsequent
adjudicative proceedings, agreements concluded before the entry into force
of the LOSC will be subordinated to the LOSC.

3. The key outcome based on the results of controversy

One issue that was intertwined with the question of the 12-nm arc
involved the sole jurisdictional challenge raised by Ukraine. In principle,
the jurisdiction of the Court was uncontested by both Parties. The 1997
instruments and the 2003 Border Regime Treaty had established the basic
foundation of the Court’s jurisdiction. The Parties agreed that after twenty-
four unsuccessful rounds of negotiations a stalemate had been reached and
that the Court had jurisdiction to delimit the continental shelf and EEZ
between the two Parties, but not their territorial seas. However, Ukraine
objected to the Court’s jurisdiction on the grounds that if the Court
confirmed the 12-nm all-purpose boundary as requested by Romania, this
would entail delimitation of the territorial seas, thereby exceeding the
Court’s jurisdiction.

In addressing this question, the Court began by examining the object
and purpose of the 1997 Additional Agreement, also taking into account the
1997 Treaty on Good Neighborliness and Co-operation between Romania
and Ukraine. Accordingly, the Court concluded that the intention of the two
States had been to resolve all problems of delimitation on both land and
sea in a comprehensive way, but that in accordance with the State Border
Regime Treaty 2003, the Court’s jurisdiction was limited to delimitation
of the EEZ and continental shelf of the two States. Nevertheless, stepping
outside the boundaries of these treaties, the Court exercised sua sponte
a competence of a limited but nonetheless significant nature, granting
itself a margin of discretion to delimit a portion of the territorial sea of
the Parties, stating that “contrary to what has been suggested by Ukraine,
nothing hinders that jurisdiction from being exercised so that a segment
of the line may result in a delimitation between, on the one hand,
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the exclusive economic zone and the continental shelf of one State, and, on
the other hand, the territorial sea of the other State at its seaward limit”. The
Court rejected Romania’s argument, but also rejected Ukraine’s restrictive
depictions of the Court’s competence in drawing maritime boundaries.

Identification of the relevant coasts was the key to the drawing of the
final maritime boundary in this case. In identifying the relevant coasts
of the two Parties, the Court stated that according to the principle that
“the land dominates the sea”, the coast of the State is “the decisive factor
for title to submarine areas adjacent to it.” The Court further explained
that “the task of delimitation consists of resolving the overlapping
claims by drawing a line of separation of the maritime areas concerned.”
Consequently, the identification of the relevant coasts would determine
the area of delimitation and also the equitable question of assessing any
disproportionate length between the coasts of the States. Ukraine’s claim
relied particularly on the latter factor and for this reason it was important
for Ukraine to claim a lengthy coastal area. According to Romania its
entire coastal area was relevant. Romania adopted a two-sector approach
for drawing the delimitation boundary for the continental shelf and EEZ
by separating the area to be delimited into two sectors. The first sector was
identified as the area of adjacency between the two mainland coasts and the
second sector was the area where the two mainland coasts were opposite.
Romania, citing the Court’s decision in the Tunisia/Libya Continental
Shelf case, determined the relevant coast based on the principle of natural
prolongation of the maritime areas and overlap of maritime projection.

In the first sector, Romania drew an equidistance line that was qualified
by the 12-nm arc drawn around Serpents’ Island following an easterly
direction until reaching the median line drawn between the opposite coats of
the Parties. The second sector, as drawn by Romania, followed a southerly
direction until it reached the Turkish and Bulgarian boundaries, implicating
possible rights of third States. According to Romania, the boundary in the
first sector was based upon the agreements in force between the Parties,
including the applicable principles in paragraph 4 of the Additional
Agreement 1997, with particular reference to LOSC Article 121, the
character of Serpents’ Island as a rock under LOSC Article 121(3) and
other relevant circumstances.

For Sector 1, Romania drew an equidistance maritime boundary line
between the continental shelf and the EEZ of both Parties that began
from Point F (45°05°21"N, 30°02°27"E), the intersection point of their
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territorial seas, as agreed by the 2003 Border Regime Treaty, and then
continued along the segment of the arc having a radius of 12 nm drawn
from Serpents’ Island and then up to Point X (45°14°20"N, 30°29°12"E).
From Point X, the terminus point of the 12-nm arc, the boundary
joined the equidistance line based on the adjacent coasts of Ukraine
and Romania at Point Y (45°11°59"N, 30°49°16"E). The boundary then
proceeded as the equidistance line, going through Point D (45°12°10"N,
30°59’46"E) and up to Point T, which was the turning point into the
median line (45°09°45"N, 31°08’40"E). In the second sector, Romania
drew a median line between the opposite coasts of the Parties lying
between the Romanian coastline and the Crimean Peninsula coast and
then in a southerly direction towards Bulgaria and Turkey, from Point T
to Point Z (43°26°50"N, 31°20°10"E).

Ukraine challenged Romania’s two-sector approach and division of the
area to be delimited between “opposite” and “adjacent” coasts and accused
Romania of double counting its coastal lengths. Otherwise, there was little
disagreement over the relevant Romanian coast. Where the Parties differed
was in determining the relevant coastal area of Ukraine, who argued for a
three sector approach that would include its entire coastal area, amounting
to a total length of 1,058 km. Romania countered that the area between the
Nistru/Dniester River (point S on Romania’s map) and Cape Tarkhanhut
along the northern segment, especially the Karkinits’ka Gulf should be
excluded, as it did not constitute an opposite or adjacent coast which reduced
the total relevant Ukraine coastal area to 388.14 km (Dmytrychenko, 2006,
p- 375). There was some disagreement as to whether Ukraine had included
Serpents’ Island as part of its relevant coast. Romania claimed that Ukraine
had not included it, whereas Ukraine claimed that it had included the island
as part of its geographical context.

Ukraine drew an equidistance line, which was partly a “strict”
equidistance line in the area where the coasts are adjacent, and partly a
“strict” median line between opposite coasts, and gave full effect to the
relevant basepoints, including Ukraine’s Serpents’ Island. Based on the
application of the equitable principles/relevant circumstances rule, Ukraine
claimed a 5:1 ratio in coastal lengths in its favor, making some adjustments.

The final maritime boundary line requested by Ukraine was described
as beginning from the co-ordinates of 45°05°21"N; 30°02°27"E, then
extending in a south-easterly direction to Point 2 (44°54°00"N; 30°06°00"E),
and then to Point 3 (43°20°37"N; 31°05°79"E), continuing along the same
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azimuth, until the boundary reached a point where the interests of third
States potentially came into play.

To identify the relevant coasts, the Court began by first ascertaining the
relevant coastal sectors in Ukraine where there was agreement between
the Parties. This included the coast of the Crimea Peninsula between Cape
Tarkhankut and Cape Sarych, and the area running from their common
border to Nistru/Dniester Firth (Point S on Romania’s map). The Court
proceeded next to identify the relevant coastal area in Ukraine disputed
by the Parties, which the Court determined to be the coast extending from
Point S to Cape Tarkhankut. In doing so, the Court recalled two principles:
first, the oft-cited principle pronounced by the Court in the North Sea
Continental Shelf cases that the “land dominates the sea” in such a way
that coastal projections in the seaward direction generate maritime claims,
and second, that for purposes of maritime delimitation, the relevancy of a
coast was conditional on the principle of non-encroachment and overlap of
coastal projections. Coasts that did not project overlapping maritime zones
would be excluded from being considered as “relevant” for purposes of
delimitation (Dmytrychenko, 2006, p. 375). Neither Party had disagreed
with these principles, but rather differed in the technical implementation
and calculation of the areas of coastal projection and overlap. Noting that
the coasts in question faced each other and that their submarine projections
did not overlap with those of Romania, the Court excluded the Karkinits’ka
Gulf and the coastline of the Yahorlys’ka Gulf and Dnieper Firth, thereby
reducing the total length of the relevant Ukrainian coast to 705 km from
Ukraine’s calculation of 1,058 km50 and the ratio for the coastal lengths
to 1:2. from Ukraine’s calculation of 1:4.1. On the other hand, the Court
found that the area of Ukraine projecting southward between Cape
Tarkhankut and Point S did overlap with Romania and accordingly would
be considered as being relevant. Striking its fi rst blow to Ukraine’s hopes
of using Serpents’ Island as a relevant factor, the Court excluded its coastal
area as being too short to make any difference-third of what Ukraine had
argued for, which in turn had a negative impact on Ukraine’s argument
for a larger marine area based on the disproportionate lengths between the
coasts of the two States.

The Parties disagreed as to what constituted the relevant maritime
area to be delimited. Romania based its argument upon certain coastal
projections, noting that the first three of five such projections were subject
to disagreement between the parties. First, the northern coastal area from
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Point S to Cape Tarkhankut was not relevant. Second, the south-western
relevant area was identified as bordering the equidistance line between
the adjacent Romanian and Bulgarian coasts, as well as the median line
between the opposite Romanian and Turkish coasts, and the delimitation
agreed to between Turkey and the former USSR to which Ukraine had
succeeded. Consideration of this could prejudice the interests of third States
not party to the proceedings. Third, in the south-east, the relevant area
was bordered by the meridian uniting Cape Sarych with the delimitation
boundary between Ukraine and Turkey. This formed part of the relevant
area. Finally, in the west and east the relevant areas were formed by the
relevant coasts of Romania and Ukraine.

Ukraine argued for inclusion of the western area corresponding to the
coastline between the land boundaries with Bulgaria and Ukraine and the
stretch of the Ukrainian coast extending from the border with Romania
until a point located just north of Odessa. In the north, Ukraine included
the south-facing Ukrainian coast, and in the east the west-facing Crimea
Peninsula terminating at Cape Sarych. Ukraine bordered the southern area
with a perpendicular line drawn from the mainland coast from the point
where the Bulgarian and Romanian land borders reach the Black Sea, until
a point between the Romanian and Ukrainian coasts where the interests
of third States potentially come into play. This point is then connected to
Cape Sarych by a straight line which would be the south-eastern limit of
the relevant area. In respect of the three disputed areas, Ukraine considered
the first to be a relevant area, the second to be relevant in part, and the
third to be discounted as it was subject to a prior delimitation agreement
between Ukraine and Turkey.

The Court first noted that the identification of the “relevant area”
was part of the methodology of maritime delimitation. Furthermore, the
relevant area is pertinent to checking disproportionality, which the Court,
in reference to Ukraine, noted was not a method of delimitation, but rather
a “means of checking whether the delimitation line arrived at by other
means needs adjustment because of a significant disproportionality in the
ratios between the maritime areas which would fall to one party or other by
virtue of the delimitation line arrived at by other means and the lengths of
their respective coasts.” The Court reiterated the principle, first announced
in the North Sea Continental Shelf cases, that the object of delimitation is
not equal apportionment of the maritime area, but intended to produce an
equitable delimitation.



50

Beginning with the northern section, the Court identified the relevant
area as that part of the Ukrainian coast lying to the north of the line running
from Point S to Cape Tarkhankut and the area lying immediately south of
this section, excluding the Karkinits’ka Gulf. As to the southern limit of
the relevant maritime area, based on the view that the area identified was
only an approximation of overlapping areas between the Parties, the Court
did not find it necessary to take into account potential third-party interests,
and decided that both the south-western and south-eastern triangles, as
claimed by Romania, constituted the relevant maritime area for purposes
of measuring proportionality.

In arather curt statement, with a notable absence of reference to customary
international law or general principles of international law, the Court began
the process of delimitation by stating that “when called upon to delimit the
continental shelf or exclusive economic zones, or to draw a single delimitation
line, the Court proceeds in defined stages”. With specific reference to the
Continental Shelf (Libyan Arab Jamahiriya/Malta) case, the Court stated
that the first stage was the establishment of a provisional delimitation line
based on geometrically objective and geographically appropriate methods.
Although the Court had decided that it was not bound by the principles
adopted by the Parties under the 1997 Additional Agreement, the Court
proceeded to apply the equidistance approach for adjacent coasts and the
median-line approach for opposite coasts, as included in paragraph 4 of the
1997 Additional Agreement. The Court stated that the equidistance line was
to apply unless “there were compelling reasons that make this unfeasible
in a particular case” with specific reference to the Territorial and Maritime
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua
v. Honduras) (Baibekova, 2012, p. 72).

The second stage, explained the Court, involved the identification of
relevant factors calling for the adjustment of the provisional line in order to
achieve an equitable result, and the third stage involved verification that the
provisional line did not result in an inequitable solution by reason of any
marked disproportion between the ratio of the coastal lengths and maritime
areas of the Parties. The Court further emphasized the importance of using
protuberant coastal points close to the delimitation area in constructing
the median and equidistance lines. In addition, the Court recognized the
priority of the physical geography of the coasts over the Parties’ choice in
selecting base points for drawing the provisional equidistance line and the
use of the most seaward point of the two coasts.
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Ukraine was unsuccessful in its claim to adjust the provisional
equidistance line towards the Romanian mainland based on the disparity
between the lengths of the relevant coasts as a relevant factor. In its
approach, the Court in essence identified three principles for applying the
“disproportion” or “disparity” of coastal lengths test. First, the difference
in the lengths of the coasts had to be “marked” or “substantial.” Second,
the Court emphasized the discretionary aspect of using disproportion of
coastal lengths as a reason to adjust the provisional equidistance line.
Third, the determination of whether the disparity in coastal lengths as a
relevant factor was not a mathematical equation. In this case, the Court
found that a ratio of 1:2. did not constitute a significant disparity of
coastal lengths between the Parties, in contrast to the Jan Mayen case
where the ratio was 1:9, and in the Libya/Malta case, where the ratio
was 1:8. The Court concluded that the disparity between the Ukraine
and Romanian coasts was not marked enough to adjust the provisional
equidistance line. Whether the Court would have decided otherwise
if it had accepted Ukraine’s calculation of total relevant coastal area
with a ratio of 1:4. remains an open question. Nevertheless, even
Ukraine’s calculation was significantly less than that in the Jan Mayen
and Libya/Malta cases.

Romania raised a novel argument in calling for the Court to treat
the enclosed nature of the Black Sea as a relevant/special circumstance.
Romania argued that the interests of equity would require the Court to
apply the same methodology of delimitation as applied by the other riparian
Black Sea States. Ukraine challenged the Romanian assertion as having
no basis in law or State practice. The Court noted that the agreements
concluded between Turkey and the USSR in 1976, and the Exchanges of
Notes in 1986 and 1987 which used the same coordinates for establishing
their continental shelf, would be used in establishing their EEZ. The Court
further noted the agreement concluded between Turkey and Bulgaria on
the determination of the boundary in the mouth area of the Rezovska/
Mutludere River and the delimitation that was concluded in 1997.

The Court did not reject outright Romania’s argument, but simply
stated that it would “bear in mind” the agreements between Turkey and
Bulgaria, and between Turkey and Ukraine, in determining the endpoint
of the single maritime boundary line. Moreover, the Court concluded that
neither the delimitation agreements in question nor the enclosed nature
of the Black Sea required adjustment of the provisional equidistance line.
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Advancing a broad interpretation of LOSC Article 121(3), Romania
argued that the small size of Serpents’ Island, together with its physical
characteristics, rendered it inhospitable to support human or economic life,
which thereby qualified it as a rock under LOSC Article 121(3). Romania
cited a number of factors, such as the island’s geological composition as a
rock formation, the lack of water resources other than rainfall, lack of soil
and vegetation, and its inability to sustain human or economic life of its
own. Romania supplemented its argument with historical, literary, scientific
and other independent third-party evidence that described Serpents’ Island
as a rock. Romania also included quotations from Ukrainian publications
describing Serpents’ Island as a rock. However, in 2003 a number of
Ukrainian newspaper articles began to write about the topographic
transformation of Serpents’ Island. Apparently, Ukrainian officials had
been transporting fertile soil to the island and planting trees, shrubs and
flowers. Romania offered a definition of human habitation as being capable
of “sustaining human groups steadily rooted and organized”, and which
“have the intention to establish there a much more global connection”.
Romania argued that human life must be capable of being sustained by the
maritime formation itself and not by external support. Romania offered as
precedent the exclusion of the islet Fil a by the Court in the Libya/Malta
case, where the Court described it as an “uninhabited rock™.

Ukraine, on the other hand, beginning with the obvious argument
of the Serpents’ Island name itself, enumerated several cases of State
practice where bilateral agreements had given full effect to small and
uninhabited islands, and other islands that were either small in size,
or had a small or zero population. Moreover, Ukraine noted the vague
language of LOSC Article 121(3). According to Ukraine, the definition
of an “island” in LOSC Article 121(2) implicitly included a “rock” under
LOSC Article 121(3). Ukraine continued, arguing that the term “rock must
be understood as a small and insignificant feature composed essentially
of material commonly regard as rocky, in contradistinction to an ‘island’
which is an altogether larger and more substantial feature”. Ukraine
further noted an ambiguity in the language of LOSC Article 121(3), and
whether the conditions for defining a “rock”, were in the disjunctive
or conjunctive. Ukraine was of the view that the conjunctive applied,
requiring that a rock be both unable to sustain human habitation and
economic life of its own. Moreover, Ukraine noted the ambiguity as to
what was meant by “human habitation” and “economic life of its own”,



LEX PORTUS M 5(19)°2019 53

and whether this included some dependency on outside assistance. If so,
then many large and populated islands could be deemed to be “rocks”.
Nevertheless, Ukraine asserted that Serpents’ Island was able to and did
sustain human habitation, conceding by silence that it did not sustain an
economic life of its own.

The Court declined to address the question of when a geological
formation could be legally considered to be a “rock” under LOSC
Article 121(3). Instead, the Court looked at the geographical configuration,
and Serpents’ Island’s proximity to Ukraine’s mainland coast in the area
of the Danube Delta. Based on where the Court had drawn the southern
tip of the provisional delimitation line, it concluded that Serpents’ Island
could not project maritime entitlements greater than Ukraine’s mainland.
The Court further noted that the eastward projections of Serpents’
Island, were fully subsumed by the western and eastern mainland coasts
of Ukraine. Moreover, the Court calculated that even in the case that
Serpents’ Island was capable of projecting a continental shelf and EEZ,
these would not extend further than the entitlements generated by the
mainland coast of Ukraine based on the southern limit of the delimitation
area identified by the Court, and that any potential entitlements generated
by Serpents’ Island in the eastern and western direction would fall within
the maritime entitlements of the Ukrainian mainland. Accordingly, the
Court stated that even in the hypothetical instance that Serpents’ Island
was not a rock, but did fall under LOSC Article 121(2), it would have no
impact beyond the zones generated by the Ukrainian mainland, rendering
its effect null or irrelevant. As a result, the Court decided that the role
of Serpents’ Island was essentially irrelevant and there was no need to
address the question of whether it was a “rock” or an “island” under
LOSC Article 121.

As to the effect of activities of the Parties, such as granting oil and
gas concession licenses, and regulating fishing activities (including
enforcement), the Court declined to attribute any role to these factors,
reiterating the observation of the Arbitral Tribunal in the case between
Barbados and Trinidad to treat resource-related activities more cautiously
as relevant circumstances. The Court concluded that the provisional
equidistance line it had drawn was equitable as it had avoided the problem
of a cutting-off effect on the entitlements of the other States, which it
observed had been the result of provisional equidistance lines as proposed
by, respectively, Ukraine and Romania.
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Likewise, the Court also discounted Ukraine’s and Romania’s claim
of security interests as relevant circumstances requiring adjustment of the
provisional equidistance line.

The Court fixed the starting point (Point 1) at the meeting points of the
Parties’ territorial seas, as agreed to under the 2003 Border Regime Treaty,
at the coordinates of 45°05°21"N and 30°02°27"E. From Point 1 the Court
drew a line that followed the 12-nm territorial sea of Serpents’ Island until
it intersected Point 2 at the coordinates of 45°03°18.5"N and 30°09°4.6"E
and with a line equidistant from their respective adjacent coasts as indicated
by the base points at the landward end of Sulina Dyke and the south-eastern
tip of Tsyganka Island. Continuing from Point 2, the Court’s line continued
along the equidistance line in a south-easterly direction until Point 3, located
at the coordinates of 44°46°38.7"N and 30°58°37.3"E, continuing in the
same south-easterly direction along the equidistance line to Point 4 at the
coordinates of 44°4°13.4"N and 31°10°27.7"E. From Point 4 the boundary
follows the equidistance line to Point 5 at the coordinates of 44°02°53.0"N
and 31°24°35.0"E, and then moves in a southerly direction beginning at
a geodetic azimuth at the coordinates of 185°23°54.5" until the boundary
reaches the area where rights of third States may be implicated.

The Judgment brought to a conclusion the long-standing controversy
over Serpents’ Island for purposes of maritime delimitation, a matter that
had been a subject of negotiation dating back to the time of the former
USSR. The Romania/Ukraine judgment marks a valuable contribution to
the development of international law of maritime delimitation. The Court’s
methodical application of a three-stage delimitation process of drawing a
provisional equidistance line, then making adjustments based on relevant
factors, and applying the proportionality test to ensure the line achieved
an equitable result, demonstrates the progress made since the time when
the Court had to grapple with the questions as to whether the drawing of
a provisional equidistance line was a principle of customary international
law or not, and what factors would be included to achieve an equitable
result. In making reference to what it termed as “settled jurisprudence
on maritime delimitation”, the Court drew a single-purpose maritime
boundary delimiting the continental shelf and EEZ between Romania and
Ukraine without the need to rely on the edifice of the principles agreed to
by the Parties in the 1997 Additional Agreement.

The key to the final outcome was determining the relevant coasts of the
States, which quite simply included only those areas of overlapping coastal
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projections of the continental shelf and the EEZ, and excluded those areas
that did not overlap. In applying this method the Court excluded a significant
portion of Ukraine’s claimed relevant coastal area of the Karkinits’ka
Gulf and the coastline of the Yahorlys’ka Gulf and Dnieper Firth. This
reduced Ukraine’s relevant coastal area and may have undermined
Ukraine’s argument for adjustment of the provisional boundary based
on disproportionality. The Court’s calculated ratio of coastal proportion
of 1:2 was significantly less than Ukraine’s ratio of 1:4. Moreover, the
Court made clear that the disparity of coastal lengths as an equitable
reason to adjust the provisional delimitation line was not mandatory but
discretionary. The implication for future cases may be that the Court will
be reluctant to make adjustments unless the disparity was similar to that in
the Jan Mayen or Libya/Malta cases. Overall, however, the simplicity of
the geography in the present case required no adjustments be made to the
original provisional line drawn by the Court, which essentially rejected all
claims of special circumstances claimed by the Parties. The final boundary
as drawn by the Court almost perfectly apportioned in half the delimitation
area as drawn by the Parties in their respective maps. Romania succeeded
in excluding Serpents’ Island and Ukraine succeeded in excluding the
Point X as the questionable final point for the 12-nm arc around Serpents’
Island. It can be concluded that the final maritime boundary resulted in an
equitable division of the contested area between the two Parties.

The case also marked the first occasion that the Court has been expressly
asked to address LOSC Article 121(3). During the Third Conference on the
Law of the Sea, the negotiations generated many different draft texts, some
of which included submissions by Romania that clearly had Serpents’
Island in mind. The debate over islands and rocks during the Conference is
not surprising given that some of the most contentious disputes in the law
of the sea involve islands and rocks covering a wide range of geography
from the South Asian and China Seas to the Mediterranean and Caribbean
Seas. The vague language of LOSC Article 121(3) has been described by
noted authors as “poorly drafted”, and developing an objective and clear
legal definition or distinction between “islands” and “rocks” remains one
of the more challenging issues in law of the sea and delimitation cases.
As much as this aspect of the Court’s Judgment is a disappointment, the
Court has nevertheless demonstrated a consistent approach to denying
even partial effect to a small maritime feature such as Serpents’ Island. In a
number of cases the Court has excluded maritime features when drawing a
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single-purpose maritime boundary that could have been defined as “rocks”
under LOSC Article 121(3). In each case the Court made no reference to
the legal status of the maritime feature, relying instead on equitable factors
such as disproportionality or geographic configuration to reach a decision.
For example, Kwiatowska, making reference to Judge Schwebel’s Separate
Opinion in the Jan Mayen case, observed that LOSC Article 121(3) could
have played an important role. Likewise, in the second phase of the Eritrea/
Yemen case, in drawing the median line, the Tribunal excluded the small
island of Jabalal-Tayr and the Zubayr group of islands, having described
them as “barren and inhospitable”. There was no discussion, however, as
to whether the islands could be defined as “rocks” under LOSC Article
121(3). Similarly, in its merits judgment in the Bahrain / Qatar case, the
Court was asked to determine the sovereignty of various islands, islets,
low-tide elevations and rocks, including Qit’al Jaradah and Fasht al Jarim,
two small uninhabited maritime features without vegetation. The Court
had to decide whether the latter two were low-tide elevations or islands
under the LOSC. The Court concluded the former to be an island and the
latter to be a low-tide elevation, and in both cases excluded them from
having any effect on the final boundary line.

The Court excluded Qit’al Jaradah on the grounds of special
circumstances, namely that as an insignificant maritime feature, measuring
12 meters by 4 meters at high tide and 600 meters by 75 meters at low
tide, it would have a disproportionate effect. The Court, however, made
no reference to LOSC Article 121(3). Whereas, given the very small size
of Qit’al Jaradah, the Court could have addressed the question of how
small maritime features are to be distinguished from LOSC Article 121(3)
“rocks”.

Another interesting question raised in the present case pertains to the
definition of a maritime delimitation agreement under LOSC Articles 74
and 83. Here the Court adopted a conservative position, restricting such
agreements to include only those that expressly made such an intention
clear on the face of the agreement. It further placed a temporal restriction
on the application of agreements concluded prior to the entry in effect of
the LOSC for both Parties. The Court’s requirement that a delimitation
agreement under LOSC Articles 74 and 83 state clearly its application to
a specific delimitation procedure is consistent with past decisions, such as
the Jan Mayen case. In that case the Court rejected Norway’s argument
that a 1965 bilateral agreement for delimitation of the continental shelf
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between the Parties was general in its effect and would also apply to the
delimitation between Greenland and Jan Mayen.

Conclusions

As for my opinion about conflict between Ukraine and Romania. This
is a territorial dispute with Romania, namely, the Black Sea shelf. In the
event that the International Court located in The Hague recognized Snake
Island (as it is designated on Ukrainian maps), we would have a monopoly
on the development of oil and gas on the shelf. If a piece of land would be
called a rock, as assured in Bucharest, access to them would have been at
the disposal of Romania. Both sides hoped for a different outcome of this
case, but this decision, which was followed, was not expected by anybody.
Serpent’s Island can not be considered part of the coastal line of Ukraine
in determining the middle line in the delimitation of the continental shelf
and the exclusive economic zone. Accounting for the island would mean a
legal review of the geography.

The Black Sea shelf'was in charge of both countries-pretenders, although
Serpent’s Island was recognized as an island. So, the solution turned out
to be twofold. Our rights to the shelf are now lost, nevertheless, the efforts
of domestic diplomats for many years have been crowned with success. It
is very important that the last problematic situation is removed from the
Ukrainian-Romanian relations. The line is a compromise, and the court
decision is binding for both parties. According to the parliamentarian, the
International Court of Justice adopted an exclusively political decision.
It is possible that the main reason for the verdict of the Hague court was
the refusal of Kiev to cooperate with the American investor — Vanco —
in the development of the underwater shelves. Say, as long as Romania
is a more reliable partner than we, then it will get the right to develop.
Although experts and political scientists believe that the logic of “who
will quickly master, that and give the shelf” for the International Court
is too primitive. The decision of the International Court deprived Kiev of
solid reserves of oil and gas. According to one data, it is about 14 thousand
square kilometers of territory, 10 million tons of black gold and 10 billion
cubic meters of gas, on the other — there is much more blue fuel there. In
this case, the reserves of minerals would be enough for ten years. No one
knows how great the shelf potential near Serpent’s Island is. Exploration
has not yet been carried out at a sufficiently deep level, careful research,
too. But there is no need to talk about any colossal deposits in this case.



58

The experts analyzed the actions of the domestic Ministry of Foreign
Affairs and named three errors committed by the department in the case
“Ukraine-Romania” in the International Court of Justice.

The first: when Bucharest asked for NATO and the EU, which did
not allow territorial problems among the member states, Kiev managed
to persuade the Romanian side to draw up a document that would cancel
any claims to Ukraine. But only on land. That there was a solid oil and
gas offshore in the Black Sea, then no one knew. As soon as Romania
changed power and Traian Besesku became the president, the government
immediately remembered this shortcoming of our side and rushed into
the attack. The second: the Ministry of Foreign Affairs failed to create an
agency under the EU and the Council of Europe, informing and lobbying
the interests of our state. As a result, the European media on all the crusts
cheated “greedy” Kiev, without even bothering to hear our position.
But in the decision-making process, judges rely, among other things, on
public opinion. The third: Ogryzko’s assurances that Ukraine has better
arguments and the “team is much more experienced than Romanian” hid
the real picture: the complete absence of the so-called argumentation base.
For example, our side could bring a similar territorial conflict between
Turkey and Greece as an argument and win, but it did not.
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AHOTALIS

Bapukawa 1. O. Cnpasa w000 denimimayii y Yopruomy mopi (Pymynia npomu
Ypainu). /locnioscenna nozuuiii.— Cmamms.

V nawiii crarti aBTOpoM OyJI0 BUBYCHO MaTepiaiu Mpo PO3MEKYBaHHS MOPCHKHX
MPOCTOPIB, MO OyJIW MiATOTOBIICHI 32 3TOAOI BIJMOBIIHUX JepkaB MiKHApOIHUM
cynom OOH. OOpaHHS TeMaTHKU JOCHIKEHHS Oyno OOyMOBIEHE KOHKPETHOIO
METOI0 — MOKa3aT! Te, SKUM 4nHOM Mixuaponuuii cyn OOH inTeprperyBaB 1oro-
BIpHI JXKepesia MXKHAPOJHOT'O MOPCHKOT'O TIpaBa, sIKk BiH BU3HAYHB /11041 3BUYAER] Ipa-
BOBI HOPMH Ta MPUHIHUIH, TA 3aCTOCOBYBAaB MIXKHAPOIHE MPABO MO0 PO3MEKYBAHHS
MOPCBHKHX MPOCTOPIB CYMDKHHUX JiepkaB. Takoxk OyJI0 TOCIIIKEHO, SKMM YHHOM BiJI-
MOBiAHI YNHHUKY Oy/M BPaXxOBaHi y KOHKPETHUX CIIOpax MPo AENIMITAI[iI0 MOPCHKUX
IPOCTOPIB Ta BUKJIAJEHI y SKOCTI MIKHApOJHO-IIPAaBOBUX apryMmeHTiB. Kpim Toro,
BUBYEHHSI MaTepiaiiB pO3MILY CIIPAaBU Aa10 MOXKIUBICT BUSHAYUTH IIPABOB1 MO3ULIIT
JIeprKaB 010 TPOOIeM PO3MEKYBaHHS MOPCHKHX MPOCTOPIB Ta BUBYHTH MI>KHAPOIHO-
MPaBOBY OILIIHKY TakuX 1mo3utliii Mixuaponuum cynom OOH. ABrop mizcymoBye, 1110
crip Mk YKpaiHOwo Ta PyMyHI€O € TepUTOpIalbHUM CIIOPOM IIOJI0 PO3MEKYBaHHS
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mwenbdy HYopHoro mops. V Bunazaky, sxmo Mixuapoauuii cyn OOH Bu3HaB 6u o.
3MmiiHu caMe OCTPOBOM (SIK BiH IIO3HAUCHUI Ha yKpaTHChKUX KapTax), YKpaiHa Maja
© MoHOMOIIiI0 HA Po3poOKy HadTH Ta ra3zy Ha menbgi. SIKOM s mindHKa 3emii Oyna
O BU3HAHA CKeIero, K 3aleBHsIa PyMyHIs, To ocTym 1o HuX OyB O HamaHWMil came
miit nepxapi. OOUIBI CTOPOHU CIIOAIBATIMCS HA PI3HUHN pe3ylbTaT BUPIILICHHS CIIOPY,
ane pimenHs Cyny BUSBHIOCS MOABIMHUM 1 BCTAHOBJICHA JIiHIsS PO3MEKYBaHHS CTaja
KOMIIPOMICOM, 1110 € 000B’SI3KOBUM Jisi 000X cTopiH. [IpumyckaeTbes, 0 TOJIOBHOIO
IIPUYUHOIO TakKoro pimeHHs MixnaponHoro cyny OOH crana BinMoBa YkpaiHu Bif
CHIBpOOITHHUIITBA 3 aMEPUKAHCHKHUM iHBecTOpoM (BaHko) y po3pobui menbdy.

Kniouosi cnoea: posmexysanHs y YopHoMy Mopi, MiDKHApogHE TIPaBo,
Mixuapomuuii cyn OOH, Mopcbki kopaoHu, PymyHis ipotu Ykpainu.

AHHOTALUSA

Bapuxawa U. A. /leno o oenumumayuu ¢ Yepnom mope (Pymvinusa npomue
Yxpaunwot). Hccneoosanue nozuyuii.— Cmames.

B nmaHHOI cTrarbe aBTOPOM OBUIM M3YyYeHBI MaTepHalbl O pa3rpaHHYeHUN MOp-
CKUX IPOCTPAHCTB, MOATOTOBIEHHBIE C COIIACHS COOTBETCTBYIOIIMX TOCYIapCTB
MexnayHapoaubiM cynom OOH. M30paHue TemMaTuku HcciieloBaHUs OOYCIIOBICHO
KOHKPETHOM LIEJIBI0 — IT0Ka3aTh TO, KakkuM 00pa3om MexayHapoaustii cyn OOH uHTep-
MIPETUPOBAJI JOTOBOPHBIE HCTOYHUKH MEXK[yHAPOTHOIO MOPCKOT'O IIpaBa, Kak OH OIpe-
JIeNTUIT ICUCTBYIOIIME OOBIYHbBIE MTPABOBBIC HOPMBI M IIPUHIMIIBL, @ TAaKXKE MPUMEHSI
MEXKITyHAPOIHOE TIPABO B JIeJIaX O Pa3rpaHUYEHHH MOPCKHX MPOCTPAHCTB COIPEIEIIb-
HBIX rocynapcTB. Takke ObLIO HCCIETOBAaHO TO, KAKUM OOPa3oM COOTBETCTBYIOIIUE
(baxTopbl OBLIM YYTEHBI B KOHKPETHBIX CIIOPax O JETMMHUTALMNA MOPCKUX IIPOCTPAHCTB
1 U3JIOKCHBI B KaY€CTBC MCKIAYHAPOAHO-ITPABOBLIX apryMEHTOB. KpOMC TOro, U3y-
YEHHE MaTepHajiOB PACCMOTPEHHMS Jiea TIO3BOJIMIIO ONPEIESIIUTh MPABOBBIC MMO3UIINU
roCyIapCTB 110 IpodieMaM pa3rpaHuueHHst MOPCKHUX MPOCTPAHCTB U U3YUUTh MEXY-
HapOIHO-TIPABOBYIO OLEHKY TaKuX Mo3uuuii MexmyHapoausim cynom OOH. ABrop
OTMEYaeT, UTO CTIIOp MeXAy YKpauHoO! u PyMbIHHEH SBISIETCS TEPPUTOPHATHHBIM CIIO-
poM mo pasrpanuyeHuto menbda YepHoro mopsi. B ciyuae, ecian MexayHapoaHbIid
cyn OOH npusHan 6b1 0. 3MEUHbIH UIMEHHO OCTPOBOM (KaK OH 0003HAa4YeH Ha yKpauH-
CKHX KapTax), YKpauHa J0JDKHA Obljla MOJTY4YHUTh MOHOIIONIUIO Ha pa3pabdoTKy HedTH
Y ra3a Ha menbde. Ecmu ObI 3TOT yyacTok 3eMiin ObUT ObI TIPH3HAH CKaJlOH, Ha YeM
HacrauBaia PyMbIHUS, TO JOCTYI K HUM OBUT OBI IPEJOCTABIEH NMEHHO JTOH CTpaHe.
O0e cTOpOHBI HAJICSIIMCh Ha pa3HBIN PEe3yJIbTaT pa3pelieHus cropa, Ho pemeHue Cyna
0Ka3aJI0Ch JABOSIKUM M YCTAHOBJICHHAS! JIMHUS Pa3TPaHUYEHHs CTajla KOMIIPOMHUCCOM,
SBJIAIOIIUMCS 00s13aTeNIbHBIM U151 00enx cTopoH. [Ipeanonaraercs, 4To IaBHOI mpu-
YHHOM Takoro peurenust MexaynaponaHoro cyaa OOH cran oTka3 YkpauHbI OT COTpY/I-
HUYECTBA C aMEPHKAHCKUM HHBecTopoM (Banko) B pazpaboTke menbda.

Kniwouegvie cnoea: pasrpanmdeHue B UepHOM Mope, MEXIyHapOAHOE IIPaBo,
Mesxnynapoausiii cyn OOH, Mopckue rpaHuisl, PyMbIHIS TPOTUB YKpawHEIL.



